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Introduction

DUI Best Sentencing Practices Guidebook

he Utah Sentencing Commission establishes the following DUI Best

Sentencing Practices Guidebook. Shortly before the Governor's

Council on Driving Under the Influence concluded its two-year study of

DUI issues in Utah, it made recommendations to twenty entities includ-

ing the Utah Sentencing Commission. Among other things, the Council

requested that the Sentencing Commission develop a best practices

guidebook that would address sentencing of DUI offenders and would be

targeted at judges, prosecutors, probation officers, and law enforcement

officers.

This DUI Best Sentencing Practices Guide-
book is intended to enhance rather than
erode the discretion of judges, prosecutors,
probation officers, and law enforcement offi-
cers. No manual can replace the experience
of these decision-makers, and no set of best
practices or guidelines can capture the vast
amount of variables present when dealing
with individual offenders. However, all crim-
inal justice professionals seek and profit from

the best information available. Many have

expressed a desire to know what sanctions
and interventions work with DUI offenders.
This guidebook is intended to provide just
that—the best information available con-
cerning sanctions and interventions for DUI
offenders. This guidebook should be consid-
ered a tool which will compliment the experi-
ence and knowledge of criminal justice
professionals who work with and sentence
DUI offenders.

Go to Table of Contents
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[. Philosophy of Sentencing

The Sentencing Commission’s mission state-
ment summarizes the purposes of sentencing
as follows:

W punish the offender

B protect and compensate the victim and
society

H reduce the likelihood of future crimes
by the offender through rehabilitation
and incapacitation.

Individual sanctions and interventions focus
on and are intended to fulfill different pur-
poses of sentencing. Each has strengths and
weaknesses and very few are intended to ful-
fill all of the above mentioned purposes.

Each sanction has its role and understanding
that role becomes a key to sentencing. This
best practices guidebook reviews numerous
sentencing options and recognizes that no
single sanction or intervention will work for
every offender. The Sentencing Commission
acknowledges this in a position statement
addressing individualized sentences:

Criminal punishment, including intermediate
sanctions, should focus on the particular cir-
cumstances of each situation.

a) The severity of an offense should be
determined by actual harm done and
intent of the offender.

b) Different sentencing approaches should
be applied depending on the offenders’
individual circumstances.

This individualized sentencing approach is a
key to sentencing DUI offenders.

Many of the studies reviewed in this guide-
book measure the effectiveness of sanctions
and interventions in terms of repeat offenses
or reduced alcohol-related crashes. Obvi-
ously, reduced repeat offenses and reduced
alcohol-related crashes are not the only
measures or purposes of sentencing that
should be considered in sentencing a DUI
offender. They are often emphasized because
they are measurable and because they are
major goals of the criminal justice system.
However, all purposes of sentencing should
be considered as part of the individualized
sentencing approach.

This guidebook makes several references to
the cost-effective nature of some sanctions
and interventions. A position statement of
the Sentencing Commission recognizes that
this is one of the many issues that merits dis-
cussion:

Sentencing approaches should take into
account, without being controlled by, avail-
able sanctioning resources and their relative
cost-benefits.

In other words, cost is one of many relevant
parts of the discussion on the use of particu-
lar sanctions and interventions.

Back to Table of Contents

1



DUI BEST SENTENCING PRACTICES GUIDEBOOK

II. Glossary of Terms

Assessment

An in-depth interview (one to two hours)
used to determine if a person is in need of
substance abuse treatment. In Utah, this
assessment tool is the Addictions Severity
Index (ASI), which can be self-administered.
A licensed mental health therapist, however,
must make the diagnosis, consistent with
Utah law. Information gathered during the
assessment process is used to determine
need for treatment, the level/intensity, and
length of care that a patient needs.

Blood or breath alcohol
concentration (BAC)

The amount of alcohol in one’s blood or
breath. Alcohol concentration in the blood is
based upon grams of alcohol per 100 milli-
liters of blood while alcohol concentration in
the breath is based upon grams of alcohol
per 21 liters of breath.

Driving under the influence (DUI)

According to Utah Code Annotated § 41-6-
44(2)(a), “a person may not operate or be in
actual physical control of a vehicle within this
state if the person: (i) has sufficient alcohol
in his body that a subsequent chemical test
shows that the person has a blood or breath
alcohol concentration of .08 grams or greater
at the time of the test; (ii) is under the influ-
ence of alcohol, any drug, or the combined
influence of alcohol and any drug to a degree
that renders the person incapable of safely
operating a vehicle; or (iii) has a blood or
breath alcohol concentration of .08 grams or
greater at the time of operation or actual
physical control.”

Education

Utah requires the Prime for Life® educational
course for DUI offenders. The course is
designed to explore and address any prob-
lems or risk factors that appear to be related
to use of alcohol or other drugs and to help
the individual recognize the harmful conse-
quences of inappropriate use. Special
emphasis is given to the dangers of drinking
and driving. Offenders may not appear to
meet the diagnostic criteria for a substance
abuse disorder, but require early intervention
for education and further assessment.

General deterrence

As used in the guidebook, the term describes
the goal of discouraging the general popula-
tion from driving under the influence of
alcohol or drugs.

High BAC
A BAC of .16 (twice the legal limit) or higher.

Offender

A person who has been convicted of DUI,
driving with any measurable controlled sub-
stance in the body, or alcohol-related reck-
less driving.

Screening

A quick (15 minute) and general appraisal of
a person used to determine if they might need
to be referred to a licensed substance abuse
agency for a substance abuse assessment in
order to determine a need for substance
abuse treatment. Screening tools such as the
CAGE, an initial screening instrument, or the
Substance Abuse Subtle Screening Inventory
(SASSI) are commonly used.

Back to Table of Contents
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Specific deterrence

As used in this guidebook, the term describes
the goal of discouraging an individual who
has been convicted of a DUI offense from
engaging in that behavior in the future.

PRACTICES GUIDEBOOK

Treatment

Application of planned procedures to identify
and change patterns of behavior that are
maladaptive, destructive and/or injurious to
health; or to restore appropriate levels of
physical, psychological and/or social func-
tioning. DUI offenders assessed as meeting
the diagnostic criteria for a substance abuse
disorder shall be required to participate in a
treatment program in addition to, or in lieu
of, the educational course. The severity of
the disorder shall determine the level of
treatment.

Back to Table of Contents
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[II. Summary of DUI Best Sentencing Practices

Section III highlights the Best Practices as
discussed throughout this guidebook and is
intended as a quick reference. A thorough
review of the detailed discussion in Sections
IV through VI is critical to understanding
these best practices.

Using This Guidebook

Readers should consider information on
sanctions and interventions together rather
than reviewing a specific sanction or inter-
vention and deciding whether or not it is
effective. Many sanctions may not reduce
recidivism, but they do provide a mechanism
for controlling the offender’s behavior while
other interventions occur that are successful
in reducing recidivism.

Law Enforcement (see detailed
discussion: IV-5, F: IV-7, G)
m Law enforcement officers must be
aware of the no alcohol conditional
license law and must enforce it.

B Law enforcement officers must be
aware of the Not-A-Drop law and must
enforce it.

General Sentencing (VI-1)

B Before imposing sentence, judges
should be aware of the BAC and the
criminal history of the offender and
should review the incident report.

Incarceration (VI-1, A)

B When a judge chooses to impose a jail
sentence of 48 hours, the order should
specifically state “48 hours” in jail
rather than “two days” in jail. Addition-
ally, ordering that this jail time be
served when the jails are less crowded
will increase the chances of the defen-
dant serving the entire 48 hours.

W Judges should strongly consider jail
sentences of six months for chronic
offenders who are not sentenced to
prison.

Probation (VI-3, B)

H The effectiveness of probation in pre-
venting DUI recidivism depends, in
large part, on the conditions imposed
and the level of supervision associated
with the probation. Some conditions of
probation may provide a mechanism for
controlling the offender’s behavior
while other interventions, such as edu-
cation and treatment, take place.

B Whenever possible, DUI probationers
should be supervised.

Electronic Monitoring (Vi-4, C)

B Electronic monitoring is as effective as
and less expensive than incarceration.
Factors significantly related to success
for those utilizing electronic monitoring
include attendance at treatment and
steady employment.

Back to Table of Contents
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Ignition Interlock (Vi-4, D) probation, electronic monitoring, igni-
tion interlock, or license actions. This

control must be maintained during the
six to 18 months that are required to
treat the DUI offender.

| Ignition interlock can be an effective

DUI control mechanism to be used

while other interventions, such as edu-

cation and treatment, are taking place.
B The court should not order a particular

education course or a particular treat-

ment modality. Rather, the court should
Fines (VI-6, E) order that the offender receive a
screening by a licensed treatment
provider and participate in any assess-
ment, education, and/or treatment rec-
ommended by the treatment provider.
Utah law requires that the court order
treatment for felony convictions and
that the court order education for mis-
demeanor convictions if treatment is
not ordered. Even in these circum-
stances, the court should allow the
licensed treatment provider to deter-

. mine the education and/or treatment
mpen ry Work Service (VI-6, F,
Compensatory Work Service (VI-6. F) program best suited for the individual

B Judges who choose to order compensa- offender.
tory work service should require serv-
ice that provides some benefit to the | jcense and Vehicle Actions (Vi-9, I)
community or service that helps reduce
instances of driving under the influence
by the defendant or by other people.

B Responding to interlock failures can
help prevent additional DUI offenses.

| If the purpose of the fine is to punish the
offender, full payment of fines in a
timely manner should be emphasized.
However, if the purpose of the fine is to
encourage the offender to fulfill other
court-ordered obligations, the practices
of crediting fines for compliance with
these obligations and extending the
payment period should not be dis-
counted.

B License suspensions must last at least
three months to be effective in reducing
recidivism and the optimal suspension
period for recidivism reduction is 12 to
18 months. This is consistent with Utah
law requiring a 90-day suspension for a
first DUI violation and a one-year revo-
cation for second or subsequent DUI
violations.

Screening and Assessment (VI-6, G)

B Whenever possible, the local substance
abuse authority should perform the
screening and assessment and a sepa-
rate licensed treatment provider should
provide the education and treatment.

Educati d Treatment Victim Impact Panels (VI-11, J)
ucation and Ireatment (V7. H) B Victim Impact Panels may be effective

B Controlling behavior while the offender for first-time DUI offenders. but should
is undergoing treatment is critical to

successful recidivism reduction. Con-
trol can be in the form of supervised

never replace other sanctions and
interventions.

Back to Table of Contents
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IV. Current Utah DUI L.aws

A.Driving Under the Influence (Utah CATEGORIZATION OF DUI OFFENSES

Code Ann. § 41-6-44)

As noted in the definition section, Utah law
prohibits any person from “[operating] or
[being] in actual physical control of a vehi-
cle within this state if the person:”

W has enough alcohol in the body that a
test administered at some point after
the operation or physical control of the
vehicle reveals a BAC of .08 or greater;

W is under the influence of any drug or
alcohol or a combination of both such
that the person is incapable of safely
operating the vehicle; or

B has a BAC of .08 or greater at the time
of operation or physical control of the
vehicle.

In other words, a person whose BAC is or
exceeds .08 may not operate a vehicle or
be in control of a vehicle under any cir-
cumstance. Even with a BAC less than .08,
a person may not operate or be in control
of a vehicle if drugs or alcohol prevent the
person from safely operating the vehicle.

Categorization of Offenses

1) A first or second DUI offense is a class
B misdemeanor unless an aggravating
factor is present.

2) Aggravating factors that establish a
class A misdemeanor include the fol-
lowing:

W offender caused bodily injury to
another; or

B offender had a passenger under 16
years of age in the vehicle at the time
of the offense; or

A 1st or 2nd DUI Offense is a
CLASS B MISDEMEANOR

Aggravating factors that elevate a
1st or 2nd DUI offense to a
CLASS A MISDEMEANOR

m offender caused bodily injury to another,
or

m offender had a passenger under 16 years
of age in the vehicle at the time of the
offense; or

m offender was 21 years of age or older and
had a passenger under 18 years of age in
the vehicle at the time of the offense.

Aggravating factors that elevate a
1st or 2nd DUI offense to a
THIRD DEGREE FELONY

m offender caused serious bodily injury to
another; or

m offender was previously convicted of
automobile homicide under Utah Code
Ann. § 76-5-207 and the automobile
homicide was committed after July 1,
2001; or

m offender was previously convicted of any
felony DUI offense.

A 1st or 2nd DUI offense is also a
THIRD DEGREE FELONY IF

m offender has two or more prior convictions
within the last ten years. For purposes of
this enhancement, “conviction” includes a
conviction of any of the following:

e DUI
e alcohol-related reckless driving

e driving with any measurable controlled
substance that is taken illegally

e qutomobile homicide

Back to Table of Contents

1vV-




DUI BEST SENTENCING PRACTICES GUIDEBOOK

W offender was 21 years of age or older
and had a passenger under 18 years
of age in the vehicle at the time of the
offense.

Any one of these aggravating factors
results in a class A misdemeanor for a
first or second DUI offense.

3) Aggravating factors that establish a
third degree felony for a first or
second DUI offense include the follow-
ing:
| offender caused serious bodily injury

to another; or

H offender was previously convicted of
automobile homicide under Utah
Code Ann. § 76-5-207 and the auto-
mobile homicide was committed
after July 1, 2001; or

H offender was previously convicted of
any felony DUI offense.

Any of the factors above aggravaltes a
first or second DUI offense to a third
degree felony.

4) A DUI offense is also a third degree
felony if:

W offender has two or more prior con-
victions within the last ten years. For
purposes of this enhancement, “con-
viction” includes a conviction of any
of the following:

e DUI
e alcohol-related reckless driving

e driving with any measurable con-
trolled substance that is taken
illegally

e automobile homicide.

B. Driving with any Measurable

Controlled Substance in the Body
(Utah Code Ann. § 41-6-44(8), (9)

and § 41-6-44.6)

Any person who operates or is in physical
control of a motor vehicle while having any
measurable, illegally consumed controlled
substance in the person’s body is guilty of
a class B misdemeanor. If the prosecutor
agrees, a defendant may plead guilty to
this crime in satisfaction of, or as a sub-
stitute for, a DUI charge. A conviction of
this crime is considered a prior conviction
for purposes of enhancing a third or sub-
sequent DUI charge to a felony. The provi-
sions in the DUI law regarding screening,
assessment, education, and treatment
apply to driving with any measurable con-
trolled substance in the body convictions.

. Alcohol-Related Reckless Driving

(Utah Code Ann. § 41-6-44(8), (9)

and § 41-6-45)

Any person who “operates a vehicle in
willful or wanton disregard for the safety
of persons or property” is guilty of reckless
driving, a class B misdemeanor. Utah
Code Ann. § 41-6-45(1)(a). Utah law
allows a defendant charged with DUI to
plead guilty to reckless driving in satisfac-
tion of, or as a substitute for, a DUI charge
if the prosecutor agrees. This is known as
alcohol-related reckless driving. When a
defendant pleads guilty to alcohol-related
reckless driving, the prosecutor must state
on the record whether the defendant had
consumed alcohol or drugs in connection
with the violation. Alcohol-related reck-
less driving is considered a prior convic-
tion for purposes of enhancing a third or
subsequent DUI charge to a felony. The
provisions in the DUI law regarding

Back to Table of Contents
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screening, assessment, education, and
treatment apply to alcohol-related reck-
less driving convictions.

The court specifies the period of super-
vised probation and the defendant pays
the cost.

The court provides the probation “by
contract with a probation monitoring
agency or a private probation provider.”

D. Sanctions and Interventions

1) Incarceration (Utah Code Ann.

§ 41-6-44):

For a first misdemeanor conviction, the
court SHALL do one of the following:

W impose a jail sentence of not less
than 48 consecutive hours; or

B require the person to work in a com-
pensatory work service program for
not less than 48 hours; or

W require the offender to participate in
home confinement through the use of
electronic monitoring.

For a second misdemeanor conviction
within ten years, the court SHALL do
one of the following:

W impose a jail sentence of not less
than 240 consecutive hours; or

W require the offender to work in a
compensatory work service program
for not less than 240 hours; or

W require the offender to participate in
home confinement through the use of
electronic monitoring.

For a third or subsequent misdemeanor
offense within 10 years or for any felony
offense, the court SHALL:

W sentence the offender to prison or
impose a jail sentence of not less
than 1,500 hours.

2) Supervised Probation (Utah Code Ann. §

41-6-44(14)):

One sentencing option for DUI defen-
dants is supervised probation.

The probation provider “shall monitor
the person’s compliance with all condi-
tions of the persons sentence, condi-
tions of probation, and court
orders...and shall notify the court of
any failure to comply with or complete
that sentence or those conditions or
orders.”

The court MAY order supervised
probation for:

W a first misdemeanor conviction.

The court SHALL order supervised pro-
bation for:

B a second misdemeanor conviction

B any misdemeanor conviction if the
BAC of the defendant was .16 or
higher

W a felony conviction if the court does
not impose a prison term.

3) Electronic Monitoring (Utah Code Ann.

§ 41-6-44(13)):
The court MAY order the defendant to:

participate in home confinement
through the use of electronic monitor-
ing as an alternative to all or part of a
jail sentence for a first or second mis-
demeanor conviction. Additionally, if
the court chooses to sentence a felony
DUI defendant to probation, the court
may include electronic monitoring as a
condition of probation.

Back to Table of Contents
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The defendant must pay the costs of
electronic monitoring unless the court
waives those costs in which case the
electronic monitoring provider shall
absorb the costs.

As part of electronic monitoring, the
court MAY:

W “require the person’s electronic
home monitoring device to include a
substance abuse testing instru-
ment;”

W “restrict the amount of alcohol the
person may consume during the time
the person is subject to home con-
finement;” and

B “set specific time and location condi-
tions that allow the person to attend
school, educational classes, or
employment and to travel directly
between those activities and the per-
son’s home.”

4) Ignition Interlock (Utah Code Ann.
§ 41-6-44.7)
The court MAY order the installation of
an ignition interlock system for:

B any offender convicted of DUI who is
sentenced to probation.

The court SHALL order the installation
of an ignition interlock system for:

W any offender convicted of DUI who is
under the age of 21 when the viola-
tion occurred; or

H any offender convicted of a second or
subsequent DUI within 10 years of a
prior conviction.

5) Fines (Utah Code Ann. § 41-6-44):
The court SHALL impose a fine of:

B not less than $700 for a first misde-
meanor conviction; or

B not less than $800 for a second mis-
demeanor conviction; or

m not less than $1500 for a felony con-
viction.

6) Compensatory Work Service Program
(Utah Code Ann. § 41-6-44):

The court MAY order the defendant to:

work in a compensatory work service
program as an alternative to all or part
of a jail sentence for a first or second
misdemeanor conviction. The minimum
number of compensatory work service
program hours for a first misdemeanor
conviction is 48 while the minimum for
a second misdemeanor conviction is
240.

7) Screening and Assessment (Utah Code
Ann. § 41-6-44):

The court SHALL order:

W every DUI offender to participate in a
screening and assessment.

8) Education (Utah Code Ann. § 41-6-44)

For first and second time offenders the
court SHALL order:

W the offender to participate in an edu-
cational series if the court does not
order substance abuse treatment.

9) Treatment (Utah Code Ann. § 41-6-44):
The court MAY order:

W substance abuse treatment for a first
or second offense.

The court SHALL order:

W substance abuse treatment for a
third or subsequent conviction or for
any other felony conviction.

Back to Table of Contents
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10) Driver License Actions (Utah Code Ann. §
41-6-44(11)):

The Driver License Division SHALL:

W suspend the offender’s license for 90
days upon a first DUI conviction; and

W revoke the offender’s license for one
year upon a second or subsequent
DUI conviction.

The court MAY:

B order an additional suspension or
revocation of the offender’s license
for a period of 90 days, 180 days,
one year or two years.

E. DUI Sentencing Matrix

The chart on page 1V-6, is a DUI Sentenc-
ing Matrix that provides an overview of
DUI laws in Utah by listing what the court
shall order and may order in DUI cases
and by noting special sentences required
for offenders with a high BAC. The matrix
addresses numerous parts of a DUI defen-
dants sentence including jail or prison,
compensatory service, electronic
home confinement, fines, screen-
ing, assessment, educational
series, treatment, supervised pro-
bation, ignition interlock and
license suspension.

Class: D- ALL VEHICLES NOT DEFINED AS COL OR MOTORCYCLE

IONS

RESTRICTI ENDORSEMENTS
A No Restrictions L]

Z Taxi Cab

Also included in the DUI Sentencing Matrix
is a summary of what conduct constitutes
a class B misdemeanor DUI offense, class
A misdemeanor DUI offense, and a felony
DUI offense.

The matrix is not a substitute for familiar-
ity with the statute, but is an excellent ref-
erence tool.

. No Alcohol Conditional License

(Utah Code Ann. § 53-3-232)

Drivers previously convicted of a DUI
offense are more likely than other drivers
to be subsequently arrested for a DUI
offense (Brewer et al. 1994). This fact has
led several states, including Utah, to enact
zero tolerance policies for those convicted
of DUI. Utah law mandates that the Driver
License Division issue a no alcohol condi-
tional license to any person convicted of a
qualifying offense once that person has
completed any applicable license suspen-
sions or revocations, or upon conviction if
no suspensions or revocations result from
the conviction.

E LA 10

teli

ADDRESS CHANGE: Motify in

Driver License Division, P.0. B
Utah 84130-0560 of any change of within 10 days.

% Cond

ng Offenses

Qualifying Offenses 02
nal License Until 10/10/2008

License Until 10/10/2008

Driver licenses display information
regarding no alcohol conditional status.

Back to Table of Contents
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DUI Sentencing Matrix
(Current as of the 2003 General Session)

FIRST OFFENSE

SECOND OFFENSE
WITHIN 10 YEARS

THIRD OR SUBSEQUENT
OFFENSE WITHIN 10 YEARS

CLASSIFICATION

CLASS B MISDEMEANOR
BECOMES A CLASS A:

o if bodily injury inflicted

e if passenger is under 16

o if passenger is under 18 and
driver is 21 or older

THIRD DEGREE FELONY:
e if serious bodily injury

CLASS B MISDEMEANOR
BECOMES A CLASS A:

e if bodily injury inflicted

e if passenger under 16

e if passenger under 18 and
driver is 21 or older

THIRD DEGREE FELONY:

e if any prior felony DUI
conviction or automobile
homicide conviction

e if serious bodily injury

3RD DEGREE FELONY

SENTENCING 48 consecutive hours OR 240 consecutive hours OR 0-5 year prison term OR
Jag _.SHALL 48 hours compensatory 240 hours compensatory 1,500 hours jail (62.5 days)
order: service OR service OR May also require electronic
electronic home confinement® | electronic home confinement* | home confinement*
Fine — SHALL $700 minimum plus $800 minimum plus $1,500 minimum, unless 0-5
order: surcharge surcharge prison term is imposed

Other — SHALL
order:

e Screening & assessment

e Educational Series, unless
treatment is ordered

* MAY order treatment

e Screening & assessment

e Educational Series, unless
treatment is ordered

® MAY order treatment

e Screening & assessment

e |ntensive treatment or
inpatient treatment and
aftercare for not less than
240 hours

Probation: **

MAY order supervised
probation

SHALL order supervised
probation

SHALL order supervised
probation if 0-5 prison term is
not imposed

Ignition
interlock:***

MAY order ignition interlock

SHALL order ignition interlock
(3 years)

SHALL order ignition interlock
(3 years)

High BAC: © SHALL order supervised SHALL order supervised SHALL order supervised
(.16 or higher) probation probation probation if 0-5 prision term
o If no treatment, interlock or is not imposed
home confinement, reasons
must be stated on the record
License Court MAY order additional | Court MAY order additional | Court MAY order additional
suspension: 90 DAYS, 180 DAYS, 90 DAYS, 180 DAYS, 90 DAYS, 180 DAYS,

1 YEAR OR 2 YEARS

1 YEAR OR 2 YEARS

1 YEAR OR 2 YEARS

*See §41-6-44(13) for Electronic Home Confinement provisions
**See §41-6-44(14) for Supervised Probation provisions ***See §41-6-44.7 for Ignition Interlock provisions

NOTE: Supervised probation is also required for all violations of §41-6-44.6 (DUl Drugs)

Back to Table of Contents
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Qualifying Offenses Include:
m DUI

B Alcohol-related reckless driving

B Driving with any measurable controlled
substance in the body

H Automobile homicide

A No Alcohol Conditional License means
exactly what it says. The holder of this type
of license is prohibited from operating a
motor vehicle or motorboat with any alco-
hol in the persons body regardless of
whether the persons BAC exceeds the
legal limit or not. These restrictions
remain in place for two years following a
first qualifying conviction or six years fol-
lowing a second or subsequent conviction.

The no alcohol conditional license con-
tains a code that alerts law enforcement to
these restrictions, a violation of which is a
class B misdemeanor.

In order for Utah’s conditional license to
be effective, law enforcement officers
must be aware of the law and must enforce
it. To assist law enforcement officers in
this effort, driver licenses in Utah cur-
rently display information regarding their
conditional status. Such status is noted on

BEST PRACTICES

Law enforcement officers must be

aware of the no alcohol conditional
license law and must enforce it.

the back of the license in the bottom right-
hand corner with the words “Conditional
License Until [date].” Any driver with this
notation is prohibited from driving with

any amount of alcohol in their body. Ongo-
ing training regarding the no alcohol con-
ditional license will also be a critical
component of its success.

A similar law was established in Maine in
1988. Under Maine law, the legal BAC
level was set to .05, nearly half the normal
legal BAC limit, for those drivers previ-
ously convicted of a DUI offense. The law
was subsequently modified in 1995 to pro-
hibit these offenders from driving with any
alcohol in the body. After tracking the law
for six years, researchers discovered a
25% decrease in fatal crashes involving
drivers previously convicted of DUI
offenses. This finding is even more inter-
esting when compared to the 50%
increase in similar crashes that occurred
in surrounding states during the same
time period (Hingson & Heeren 1999;
Hingson 1996).

BEST PRACTICES

Law enforcement officers

must be aware of the Not-A-Drop
law and must enforce it.

G. Not-A-Drop (Utah Code Ann. § 53-3-

231) Younger than 21 Years of Age

A zero tolerance policy exists for all driv-
ers younger than 21 years of age. A driver
in this age group may not operate a motor
vehicle or motorboat with any amount of
alcohol in the body. A first violation results
in a 90-day license suspension while a
second or subsequent violation within
three years results in a one-year license
suspension.
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Several rationales support this policy:

B Drivers in this age group may not
legally consume alcohol. (This fact
alone merits a zero tolerance policy).

B Younger drivers are likely to become
impaired faster and the effects of alco-
hol are likely to be more pronounced,
thus enhancing the danger of driving
with even a small amount of alcohol in
the body.

B Younger drivers lack driving experience
and are more likely to take risks with
their driving. Alcohol use, which lowers
inhibitions, may add to their tendency
to take risks.

B Early action must be taken with youth
engaging in the dangerous behavior of
drinking and driving in an effort to dis-
courage such behavior in the future.

The success of this law will depend on
awareness and enforcement by law
enforcement officers.

H.DUI Plea Restrictions (Utah Code

Ann. § 41-6-43.8)

Utah law prohibits a court from accepting
a plea of guilty or no contest to a DUI
charge unless one of the following occurs:

W the prosecutor agrees to the plea; or
| the charge is filed by information; or

W the court receives verification from a
law enforcement agency that the defen-
dant’s driver license record contains no
record of a conviction, arrest, or charge
for an alcohol-related driving offense
that would enhance the current charge
to a felony.

This law, passed during the 2003 General
Session, seeks to prevent defendants from
pleading guilty to a misdemeanor DUI
charge that should be enhanced to a felony
due to prior DUI convictions.

This plea practice has happened when a
defendant with a history of DUI offenses
quickly pleads guilty to a misdemeanor
DUI citation, knowing that the quick turn-
around will not allow sufficient time for
law enforcement or prosecutors to review
the defendant’s criminal history.

The result has been that the defendant is
permitted to plead guilty to a misde-
meanor when the charge should be a
felony. The new law on plea restrictions
will help ensure that DUI defendants are
charged appropriately.

Back to Table of Contents

1vV-



DUI BEST SENTENCING PRACTICES GUIDEBOOK

V. Utah Statistics

The Utah Commission on Criminal
and Juvenile Justice conducted a
brief analysis of DUI arrests between
1990 and 2000. During the years
examined, a total of 143,514 arrests
were reported, committed by 102,528
different individuals.

The ratio of DUI arrests to total
arrests remained relatively consistent
over the period, varying from 7.7% to
10.0%. Of the arrestees, 83% were
male and 17% were female. Three-
quarters of the arrestees were under
the age of 40, with most in their twen-
ties.

About three-quarters of the offenders
had only one DUI arrest during the
period examined. The remainder had
two or more DUI arrests. However,
due to repeat offending, one-quarter
of the offenders were responsible for
nearly half of the DUI arrests.

Focusing specifically on the repeat
DUI offenders, data shows that about
three-quarters were re-arrested
within three years, and 90% were
rearrested within five years. This
group of repeat offenders was more
likely to be male and slightly younger
at the time of their first arrest.

Finally, for those cases with a
reported adjudication date, the analy-
sis found that about one-third were
processed within 30 days of the
arrest. Two-thirds of the cases were
processed within 90 days of arrest.
Almost all of the cases were
processed by the time one year had
elapsed.

TOTAL DUI OFFENDERS
1990-2000

REPEAT DUI
OFFENDERS

29%

FIRST
TIME DUI
OFFENDERS

71%

About three-quarters of the offenders had only
one DUI arrest during the period examined.

TOTAL DUI ARRESTS

1990-2000
ARRESTS OF  ARRESTS OF
REPEAT  FIRST TIME
OFFENDERS ~ OFFENDERS
46% 54%
(29% OF TOTAL

DUI OFFENDERS)

About one-quarter of the offenders were
responsible for nearly half of the DUI arrests.
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VI. Sanctions and Interventions

Three points are critical to understanding
and successfully using the following material
regarding specific sanctions and interven-
tions. First, no sanction or intervention
works for all offenders in all circumstances.
Unfortunately, there simply is no “silver bul-
let” approach to working with DUI offenders.
Furthermore, there is no outline to follow for
rehabilitating a DUI offender. Each offender
presents a unique set of circumstances and
each sentence will likewise need to be indi-
vidualized.

Second, research routinely shows that a
multi-modal approach involving a combina-
tion of various sanctions and interventions is
most effective in reducing subsequent DUI
offenses and alcohol-related crashes. Read-
ers should consider information on sanctions
and interventions together rather than
reviewing a specific sanction or intervention
and deciding whether or not it is effective.
Many sanctions may not reduce recidivism,
but they do provide a mechanism for control-
ling the offender’s behavior while other inter-

BEST PRACTICES

Readers should consider information
on sanctions and interventions
ltogether rather than reviewing a
specific sanction or intervention and
deciding whether or not it is
effective. Many sanctions may not
reduce recidivism, but they do
provide a mechanism for controlling
the offender’s behavior while other
interventions occur that are
successtul in reducing recidivism.

ventions occur that are successful in reduc-
ing recidivism.

Third, many factors, other than the effective-
ness of particular sanctions and interven-
tions, will be relevant at sentencing. For
instance, before imposing sentence, judges
should be aware of the BAC and the criminal
history of the offender and should review the
incident report. These factors will assist
judges in fashioning appropriate sentences.

BEST PRACTICES

Before imposing sentence,
judges should be aware of the BAC
and the criminal history of the
offender and should review the
incident report.

A.Incarceration

The primary purposes of incarceration are
to punish the offender and to prevent
future criminal behavior through incapaci-
tation. In other words, judges sometimes
sentence DUI offenders to jail to punish
them and other times to prevent future
DUI offenses while the offender is incar-
cerated. Courts may also use short jail
sentences for specific deterrence in an
effort to “shock” an offender into changing
his or her ways.

Researchers have analyzed the effective-
ness of mandatory jail laws for DUI offend-
ers and the effects of various lengths of
incarceration. Research that studied a
1982 Arizona statute, considered by most
to be quite punitive, had some compelling
results (Ross et al. 1990). The Arizona law
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required jail time for all convicted DUI
offenders, even first-time offenders. The
program received extensive publicity prior
to its implementation with the anticipation
of effective general deterrence. However,
research found that the mandatory incar-
ceration law had no effect on the number
of DUI offenses or alcohol related-traffic
deaths. This finding was supported by sim-
ilar studies of the same statute. One pos-
sible explanation for the ineffectiveness of
mandatory jail terms is the low possibility
of being caught—general deterrence will
not occur if the targeted population does
not perceive a risk of being arrested.

Utah law does not mandate jail for all first-
time DUI offenders. Rather, a jail sentence
of not less than 48 hours is one sentenc-
ing option for first-time offenders. While
incarceration is effective at controlling the
offender’s behavior, many other sanctions
are equally effective in this regard and less
expensive. Thus, deciding whether to
impose a jail sentence for a first-time DUI
offender will likely involve consideration of
the offender’s BAC and criminal history as
well as the need for punishment. When a
judge chooses to impose a jail sentence of
48 hours, the order should specifically

BEST PRACTICES

When a judge chooses to impose
a jail sentence of 48 hours, the
order should specifically state “48
hours™ in jail rather than “two days”
in jail. Additionally, ordering that
this jail time be served when the
jails are less crowded will increase
the chances of the defendant
serving the entire 48 hours.

state “48 hours” in jail rather than “two
days” in jail. Because the definition of “two
days” is more flexible than the definition of
“48 hours,” offenders ordered to serve two
days in jail often serve less than 48 hours.
Additionally, ordering that this jail time be
served when the jails are less crowded will
increase the chances of the defendant
serving the entire 48 hours.

Of course, incarceration becomes an
increasingly important sentencing option
for chronic offenders. For these offenders,
specific deterrence rather than general
deterrence becomes a primary focus.
Some studies have attempted to find an
optimal incarceration threshold which
would identify effective rather than exces-
sive punishment. Finding such a threshold
would save public funds by keeping DUI
offenders in jail long enough to reduce the
chances of future DUI offenses, but not
longer than necessary.

One particular study analyzed chronic DUI
offenders with an average of three DUI
convictions per individual and an average
sentence length of nine months (Weinrath
& Gartrell 2001). The analysis revealed
that offenders who served less than four
months in jail or prison were the most
likely to reoffend. The analysis also
showed that the effects of specific deter-
rence appeared to plateau at five to six
months. The authors suggest a model sen-
tence length of six months for chronic
offenders. Of course, this suggested sen-
tence length is based solely on the rela-
tionship between incarceration and repeat
offenses. Other considerations, such as
the number of prior convictions, injury to
other people, or damage to property may
demand consideration of a longer sen-
tence as well as commitment to prison
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rather than jail. There is no established
definition of chronic offender. Factors

considered in the determination of which
offenders are chronic include the number
of DUI offenses and the time period in
which those offenses occurred.

BEST PRACTICES

Judges should strongly consider
jail sentences of six months
for chronic offenders who are not
sentenced o prison.

The authors did not promote incarceration
as the most effective sanction for DUI
offenders, but argue that an appropriate
period of incarceration can have a positive
specific deterrent effect. Judges should
strongly consider jail sentences of 8ix
months for chronic offenders who are not
sentenced to prison.

B. Probation

Probation exists as an alternative to incar-
ceration. It permits an offender to be
released into the community under a set of
conditions imposed by the judge in lieu of
jail or prison or in conjunction with a
shortened jail term. If the offender violates
a condition of probation, the judge may
revoke the probation status and impose
the suspended jail or prison term. The
conditions may be tailored to the individ-
ual offender, but often include things such
as education and/or treatment as deemed
necessary by a licensed treatment
provider, community service, electronic
monitoring, ignition interlock, and absti-
nence from alcohol. Many of these possi-
ble conditions of probation will be

discussed in detail in this guidebook.

Some have argued that keeping DUI
offenders out of jail and supervised on pro-
bation is effective in reducing recidivism.
The primary argument supporting this
viewpoint is that offenders on probation
can be monitored for alcohol consump-
tion, treatment, employment, etc. An addi-
tional argument made in favor of probation
is that jail is not a cost-effective approach
to reducing recidivism. These arguments
do not address a particular offender’s need
for punishment or incapacitation and
likely apply more to first-time DUI offend-
ers than chronic offenders. A meta-analy-
sis of treatment programs for DUI
offenders evaluated probation combined
with treatment programs (Wells-Parker et
al. 1988). The study concluded that proba-
tion with treatment can help reduce DUI
recidivism.

The effectiveness of probation in prevent-
ing DUI recidivism depends, in large part,
on the conditions imposed and the level of
supervision associated with the probation.
The study addressed above found proba-
tion to be effective when combined with

BEST PRACTICES

The effectiveness of probation in
preventing DUI recidivism depends,
in large part, on the conditions
imposed and the level of supervision
associated with the probation.
Some conditions of probation may
provide a mechanism for controlling
the offender’s behavior while
other interventions, such as
education and treatment, take place.
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treatment. Some conditions of probation
such as driver license actions, electronic
monitoring, or ignition interlock, as dis-
cussed later in this guidebook, may pro-
vide a mechanism for controlling the
offender’s behavior while other interven-
tions, such as education and treatment,
take place.

Supervision of DUI probationers will also
play a role in the effectiveness of probation
as offenders will realize that the condi-
tions are being monitored and that fulfill-
ment of those conditions is essential to
avoid incarceration or other sanctions.
Budget constraints may impact which DUI
offenders are actively supervised. How-
ever, whenever possible, DUI probationers
should be supervised. Consistent with
Utah law, repeat DUI probationers must be
supervised.

BEST PRACTICES

Whenever possible,

DUI probationers should
be supervised.

. Electronic Monitoring

Electronic monitoring has been touted by
some as a less costly and more effective
form of controlling and punishing con-
victed DUI offenders when compared to
some sanctions, particularly incarcera-
tion. The purpose of the monitoring is to
enforce “house arrest” as a form of pun-
ishment, as well as incapacitation and
specific deterrence.

One particular study looked at DUI offend-
ers sentenced to electronic monitoring
and a control group sentenced to incarcer-

ation (Courtright et al. 2000). The study
found no significant differences between
the two groups. In other words, electronic
monitoring was found to be as effective as
incarceration. Factors significantly related
to success for those utilizing electronic

BEST PRACTICES

Electronic monitoring is as effective
as and less expensive than
incarceration. Factors significantly
related to success for those
utilizing electronic monitoring
include attendance at treatment
and steady employment.

monitoring include attendance at treat-
ment and steady employment.

The fact that electronic monitoring is less
expensive than, and as effective as, incar-
ceration makes it an attractive sentencing
option for the State of Utah. (The cost
effectiveness is especially attractive con-
sidering that current law requires the
offender to pay the costs of electronic
monitoring.) It is also attractive when con-
sidering the overcrowded conditions of
many jails. One effect that electronic mon-
itoring may not provide is the “shock” ele-
ment of being incarcerated.

D. Ignition Interlock

Ignition interlock is a technological
advance in DUI control. The ignition inter-
lock device is installed in a vehicle and the
driver must blow into the device before the
vehicle can be started. If the interlock
detects alcohol above a prescribed limit,

Back to Table of Contents

Vi-

4



DUI BEST SENTENCING PRACTICES GUIDEBOOK

the ignition of the vehicle is disabled, thus
preventing drunken driving. Over the
years, several improvements have been
made to these devices, such as data
recorders that record the date and time of
failures and anti-tamper systems that help
in assuring the device is not disabled or
otherwise tampered with (Coben & Larkin
1999).

Research has shown ignition interlock
devices to be effective in reducing DUI-
related recidivism. This beneficial effect
does not appear to be any different
between first-time, low-risk and repeat,
high-risk DUI offenders (Coben & Larkin
1999; Beck & Rauch 1999; Voas, et al.

BEST PRACTICES

lgnition interlock can be an effective
DUI control mechanism to be
used while other interventions,
such as education and treatment,
are taking place.

1999; Voas, et al. 2002; Marques, et al.
1999). However, a few studies saw strong
decreases in effectiveness once the device
was removed from the vehicle (Voas, et al.
1999, Beck & Rauch 1999). This research
suggests ignition interlock can be an effec-
tive DUI control mechanism to be used
while other interventions, such as educa-
tion and treatment, are taking place.

In one jurisdiction studied, the court pre-
sented DUI offenders with the option of
having ignition interlocks installed on
their vehicles in lieu of incarceration or
electronically monitored house arrest.

Interestingly, with this apparent uneven
choice, only 62% of the offenders chose
ignition interlock. Still, with 38% of those
qualifying for the device choosing not to
have it installed, the jurisdiction realized
greater reductions in DUI recidivism when
compared to another jurisdiction without
the choice of using the interlock device
(Voas, et al. 2002).

Data recorders, used in tandem with igni-
tion interlock, help establish patterns of
high-risk times for DUI offending and DUI
recidivism. Looking at the date and time
when ignition interlock failures occur,
researchers have found the device has
been successful in blocking drinking and
driving during the high-risk periods of
evenings and weekends (Marques, et al.
1999). Research has also found that com-
bining the variables of multiple-prior DUIS
and a high number of interlock warnings
and failures during the first five months of
installation can predict more than 60% of

BEST PRACTICES

Responding to interlock failures

can help prevent DUI offenses.

repeat DUI offenses (Marques, et al.
2001). This link between interlock failures
and repeat DUI offenses provides proba-
tion officers with an additional tool in the
supervision of DUI offenders as it suggests
the need for heightened supervision or
additional intervention following an inter-
lock failure. Responding to these warning
signs can help prevent additional DUI
offenses.
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BEST PRACTICES

If the purpose of the fine is to
punish the offender, full payment of
fines in a timely manner should be

emphasized. However, if the purpose
of the fine is to encourage the
offender to fulfill other court-ordered
obligations, the practices of
crediting fines for compliance with
these obligations and extending
the payment period should
not be discounted.

E. Fines

Research on the use of fines in criminal
sentencing in the United States is scarce.
Some have suggested that problems with
fines in the United States include the prac-
tices of suspending fines and allowing
fines to be paid over long periods of time
so that the impact of the fine is weakened.
Others have suggested that the practice of
“crediting” fines for compliance with other
p